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HOUSE BI LL 2142

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Representatives Linville, Conway, Mrrell, Chase, Kenney, Mbeller,
Sant os and O nsby

Read first tinme 02/09/2007. Referred to Commttee on Comrmerce & Labor.

AN ACT Relating to providing |legal redress for targets of workpl ace
bul I yi ng, abuse, and harassnent; adding a new chapter to Title 49 RCW
and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds and decl ares that:

(a) The social and economc well-being of the state is dependent
upon heal thy and productive enpl oyees;

(b) Surveys and studies have docunented that between sixteen
percent and twenty-one percent of enployees directly experience health-
endangering wor kpl ace bullying, abuse, and harassnent, and that this
behavior is four tinmes nore preval ent than sexual harassnent al one;

(c) Surveys and studies have docunented that abusive work
envi ronments can have serious effects on targeted enpl oyees, including
feelings of shanme and humliation, stress, loss of sleep, severe
anxi ety, depression, posttraumatic stress disorder, reduced immunity to
infection, stress-related gastrointestinal disorders, hypertension, and
pat hophysi ol ogi ¢ changes that increase the risk of cardiovascular
di seases;
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(d) Surveys and studies have docunented that abusive work
environnments can have serious consequences for enployers, including
reduced enployee productivity and norale, higher turnover and
absenteeism rates, and significant increases in nedical and workers
conpensati on cl ai ns;

(e) Unless mstreated enployees have been subjected to abusive
treatnent at work for unlawful discrimnatory reasons, they are
unlikely to have legal recourse to redress such treatnent;

(f) Legal protection from abusive work environnents should not be
limted to behavior grounded in protected class status such as is
provi ded under enpl oynent discrimnation statutes; and

(g) Existing workers' conpensation plans and comon |aw tort
actions are inadequate to discourage this behavior or provide adequate
redress to enpl oyees who have been harned by abusi ve work environnents.

(2) For these reasons, the |legislature intends:

(a) To provide legal redress for enployees who have been harned,
psychol ogi cally, physically, or economcally, by being deliberately
subj ected to abusive work environnents; and

(b) To provide legal incentives for enployers to prevent and
respond to m streatnent of enployees at work.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Abusive conduct” is conduct of an enpl oyer or enployee in the
wor kpl ace, with malice, that a reasonable person would find hostile,
offensive, and wunrelated to an enployer's legitimte business
interests. In considering whether abusive conduct is present, a trier
of fact should weigh the severity, nature, and frequency of the
conduct. Abusive conduct may include, but is not limted to, repeated
infliction of verbal abuse such as the use of derogatory remarks,
insults, and epithets; verbal or physical conduct that a reasonable
person would find threatening, intimdating, or humliating; or the
gratui tous sabotage or underm ning of a person's work performance. A
single act normally wll not constitute abusive conduct, unless
especially severe and egregi ous.

(2) "Abusive work environnent” is a workplace where an enpl oyee is
subj ected to abusive conduct that is so severe that it causes physi cal
or psychol ogical harmto the enpl oyee.
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(3) "Conduct" is all fornms of behavior, including acts and
om ssions of acts.

(4) "Constructive discharge" is abusive conduct (a) which causes
the enployee to resign, (b) where, prior to resigning, the enployee
brings to the enployer's attention the existence of the abusive
conduct, and (c) the enployer fails to take reasonable steps to
el i m nate the abusive conduct.

(5) "Enpl oyee" nmeans the sanme as in RCW51. 08. 185.

(6) "Enployer" means the sanme as in RCW51. 08. 070.

(7) "Malice" 1is the desire to see another person suffer
psychol ogi cal, physical, or economc harm wthout |egitinmte cause or
justification. Malice may be inferred from the presence of factors

such as outward expressions of hostility, harnful conduct inconsistent
with an enployer's legitinmate business interests, a continuation of
harnful, illegitimte conduct after the conplainant requests that it
cease or denonstrates outward signs of enotional or physical distress
in the face of the conduct, or attenpts to exploit the conplainant's
known psychol ogi cal or physical vulnerability.

(8) "Negative enploynent decision” is a termnation, constructive
di scharge, denotion, unfavorable reassignnent, refusal to pronote, or
di sci plinary action.

(9) "Physical harm is the material inpairnent of a person's
physical health or bodily integrity, as docunented by a conpetent
physi ci an or supported by conpetent expert evidence at trial.

(10) "Psychol ogical harmt' is the material inpairnment of a person's
mental health, as docunented by a conpetent psychol ogi st, psychiatrist,
or psychot herapi st, or supported by conpetent expert evidence at trial.

NEW SECTION. Sec. 3. (1) It is an unlawful enploynent practice
under this chapter

(a) To subject an enpl oyee to an abusive work environnment; or

(b) To retaliate in any manner against an enpl oyee because he or
she has opposed any unl awful enploynment practice under this chapter, or
because he or she has nmade a charge, testified, assisted, or
participated in any manner in an investigation or proceeding under this
chapter including, but not limted to, i nt er nal pr oceedi ngs,
arbitration and nedi ati on proceedi ngs, and | egal actions.
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(2) It is an affirmative defense to an action for an abusive work
envi ronnent that:

(a) The enpl oyer exercised reasonable care to prevent and pronptly
correct the abusive conduct and the aggrieved enployee unreasonably
failed to take advantage of appropriate preventive or corrective
opportunities provided by the enployer. This defense is not avail able
when the abusive conduct culmnates in a negative enpl oynent deci sion.

(b) The conplaint is grounded primarily upon a negative enpl oynent
decision nmade consistent with an enployer's legitimte business
interests, such as a termnation or denotion based on an enpl oyee's
poor performance, or the conplaint is grounded primarily upon an
enpl oyer's reasonabl e i nvestigation of potentially illegal or unethical
activity.

(3) An enployer is vicariously liable for an unlawful enploynment
practice in violation of this chapter conmtted by its enpl oyee.

NEW SECTION. Sec. 4. (1) Were a defendant has been found to have
commtted an unlawful enploynment practice under this chapter, the court
may enjoin the defendant from engaging in the unlawful enploynent
practice and may order any other relief that is deenmed appropriate
including, but not limted to, reinstatenent, renoval of the offending
party from the conplainant's work environnment, back pay, front pay,
medi cal expenses, conpensation for enotional distress, punitive
damages, and attorneys' fees.

(2) Where an enpl oyer has been found to have commtted an unl awf ul
enpl oynent practice under this chapter that did not result in a
negati ve enpl oynment decision, the enployer's liability for danages for
enotional distress may not exceed twenty-five thousand dollars and the
enpl oyer may not be liable for punitive damages. This subsection does
not apply to individually named coenpl oyee def endants.

NEW SECTION. Sec. 5. (1) This chapter may be enforced solely by
a private right of action.

(2) An action comrenced under this chapter may be commenced no
|ater than one year after the last act that conprises the alleged
unl awf ul enpl oynent practi ce.
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NEW SECTION. Sec. 6. (1) Nothing in this chapter nmay be deened to
exenpt or relieve any person from any liability, duty, penalty, or
puni shment provi ded by any other law of this state.

(2) The renedies in this chapter are in addition to renedi es under
wor kers' conpensation |aws. However, a person who believes that he or
she has been subjected to an unlawful enploynment practice under this
chapter may elect to accept workers' conpensation benefits in
connection with the underlying behavior in lieu of bringing an action
under this chapter. A person who elects to accept workers'
conpensation may not bring an action under this chapter for the sane
under | yi ng behavi or.

NEW SECTION. Sec. 7. Sections 1 through 6 of this act constitute
a new chapter in Title 49 RCW

~-- END ---
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